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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
vs.
TAMI MARIE SOUTHWICK,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

S.Ct. No. 40855
D.Ct. No. 2012-9572
(Twin Falls County)

BRIEF IN SUPPORT OF
PETITION FOR REVIEW

COMES NOW Appellant Tami Southwick and offers this brief in support of the petition
for review filed December 15, 2014.
Review should be granted because the Court of Appeals departed from the accepted and
usual course of judicial proceedings by basing its decision on the sufficiency of the evidence
issue on conclusions inconsistent with the evidence. IAR 118(b)(4). Review should also be
granted because the Court of Appeals decided an issue of substance not heretofore determined by
the Supreme Court. IAR 118(b)(l). The Court of Appeals held, as a matter of first impression,
that if there are two possible factual grounds for the jury's verdict, one reasonable and the other
not, the appellate court, absent a contrary indication in the record, will assume that the jury based
its verdict on the reasonable ground supported by sufficient evidence. In so holding, the Court of
1 - BRIEF IN SUPPORT OF PETITION FOR REVIEW

Appeals failed to consider Idaho's constitutional guarantee of a unanimous jury verdict. Idaho
Const. Art. I, § 7.

History of the Case
Ms. Southwick was charged with a single count of possession of methamphetamine in
violation ofl.C. § 37-2732(c)(l). R 55-56. A jury found her guilty and she was subsequently
sentenced to a term of three years fixed followed by three indeterminate for a total of six years.
The court retained jurisdiction for 365 days. R 197-204. According to the district court register
of actions, on March 21, 2014, Ms. Southwick was placed upon three years of probation. ROA
3/21/14. Augmented Record.
This appeal timely follows. R 203-205.
In the district court, the state presented three witnesses to prove its case: Kevin Hanners
and Russell Kerry, who were involved in a traffic stop of Ms. Southwick, and Jay Wiggins, from
the state lab. Tr. p. 2.
Buhl Patrol Sergeant Hanners testified that on August 18, 2012, about 4:00 p.m., he
stopped a car because of an expired registration sticker. Tr. p. 11, ln. 11-p. 12, ln. 25. Ms.
Southwick was driving and Kevin Mingo was in the passenger seat. Ms. Southwick said that she
lived at Mr. Mingo's residence. Tr. p. 13, In. 5-25. Ms. Southwick told Sgt. Hanners that the
registered owner of the car had given the car to her on the condition that she get it properly
registered and insured. Tr. p. 15, In. 16-23.
Sgt. Hanners testified that he asks "pretty much everybody out there that I come in
contact with if they have anything illegal in their vehicles." Tr. p. 17, In. 21-25. He "further
defines" this by asking specifically and individually about methamphetamine, marijuana, and

2 - BRIEF IN SUPPORT OF PETITION FOR REVIEW

paraphernalia. Tr. p. 18, In. 1-4. He testified that Ms. Southwick looked directly at him and
stated "affirmative, no" when asked about marijuana. Tr. p. 18, In. 9-10. However, on both
methamphetamine and paraphernalia, according to Sgt. Hanners, Ms. Southwick failed to make
eye contact and "kind of drew out a no." Tr. p. 18, In. 5-14.
This made Sgt. Hanners suspicious, so he called for a canine officer. Tr. p. 18, In. 21-25.
In the meantime, Mr. Mingo got out of the car. Mr. Mingo and Ms. Southwick had two
dogs with them and Mr. Mingo was taking one of the dogs out to relieve itself. Tr. p. 19, In. 2025.
Sgt. Hanners went to see what was going on and then watched as Mr. Mingo put the dog
back in the car. Sgt. Hanners went back to his car and observed Mr. Mingo "moving around
quite a bit," "leaning from side to side" "which is not consistent with people on traffic stops."
Sgt. Hanners testified that he had been doing traffic work a long time and had never seen anyone
move around like that before. Tr. p. 20, In. 3-24.
Sgt. Hanners and Deputy Wiggins, who had arrived with his canine partner, had Ms.
Southwick, Mr. Mingo and their dogs get out of the car. Sgt. Hanners testified that Ms.
Southwick "asked me, 'Because this is not my car, I'm not responsible for anything in the
vehicle."' Tr. p. 21, In. 15-18.
While they watched the canine search, Mr. Mingo asked whether it is illegal to possess
scales. Tr. p. 20, In. 25-p. 21, In. 1.
Deputy Wiggins searched the car and found a scale stuffed down in between the driver
and passenger seats - it was not visible, but he found it when he reached in between the seats. Tr.
p. 47, ln.15-p. 48, In. 2.
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The scale was inside a black zippered case. To see the scale, the zipper had to be opened.
Tr. p. 60, In. 25-p. 61, In. 13. Sgt. Hanners could not recall whether the case was zippered shut
or open when the officers found the scale. Tr. p. 64, In. 23-25. Deputy Wiggins could not even
recall what the scale looked like. Tr. p. 48, In. 6-8. Sgt. Hanners testified that the item could not
be recognized as a digital scale before the case was opened, but once opened, it was possible to
see methamphetamine residue on the scale. Tr. p. 65, In. 17-25.
Sgt. Hanners testified that Ms. Southwick told him that she knew the scale was in the car,
that she had been asked to hold it for another person, that it had been on the dash board, but was
sliding around, and so she and Mr. Mingo put it between the seats to stop the sliding. Tr. p. 27,
In. 2-8.
In addition to the scale, the police found a baggie of methamphetamine inside the
passenger door panel - down at the bottom of the door. Tr. p. 49, In. 1-5. Deputy Wiggins, who
discovered the baggie and gave it to Sgt. Hanners, could not remember whether the door panel
was already removed or he had to remove it to find the baggie. Tr. p. 49, In. 6-8; p. 50, In. 1-4.
He did remember that the baggie was not easily accessible and that he had to use his asp to get at
it. Tr. p. 50, In. 10-15.
The court instructed the jury:
A person has possession of something if the person knows of its presence and has
physical control of it or has the power and intention to control it. More than one
person can be in possession of something if each knows of its presence and has
the power and intention to control it.
Second Supp. Tr. p. 89, In. 1-7.
However, the jury was never instructed that it must unanimously agree as to which
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methamphetamine was possessed by Ms. Southwick - be that on the scale or that in the baggie.
Second Supp. Tr. p. 85, In. 1-p. 93, In. 8.
In closing the state relied upon both the methamphetamine residue on the scale and the
methamphetamine hidden inside the passenger door for a conviction. Second Supp. Tr. p. 98, In.
10-p. 99, In. 24.

Decision in the Court ofAppeals
Ms. Southwick raised two issues on appeal:
1. Did the state present constitutionally sufficient evidence to support the guilty verdict?
U.S. Const. Amends. 5 and 14; Idaho Const. Art. I,§ 13.
2. Did the district court commit fundamental error in failing to give a unanimity
instruction? U.S. Const. Amends. 5, 6 and 14; Idaho Const. Art. I,§ 7.
The Court of Appeals denied relief in a published decision filed on December 3, 2014. A
copy of the decision is attached to this brief.
The Court of Appeals ruled that while the evidence was insufficient to prove possession
of the methamphetamine found in the car door, the evidence was sufficient to prove possession
of the residue on the scale. The Court's holding regarding possession of the residue was based
on four conclusions: 1) that Ms. Southwick had engaged in suspicious conduct by making the
statement asking whether she was responsible for items in the car as she did not own it; 2) that
even though Ms. Southwick alleged that she had not opened the bag containing the scale, she
knew that the bag contained a scale, therefore the jury could conclude that she had opened the
bag and seen the residue; 3) the mere presence of the scale, given scales are often associated with
the use and sale of controlled substances, supported an inference that Ms. Southwick knew that
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there was residue on it; and 4) the fact that the scale had been wedged in between the driver's and
passenger's seat and was covered with an armrest allowed an inference that Ms. Southwick had
hidden the scale which presumably allowed an inference that she knew it had residue on it. Slip
Op. pages 5-6. With regard to the second conclusion, the Court explained in a footnote that even
though Ms. Southwick had told the officers that she was holding the bag for a friend which
provided an alternate basis for her knowledge that the bag contained a scale, Ms. Southwick had
failed to provide any identifying information about the friend. Slip Op. page 5, ftnt. 1.
With regard to the unanimity instruction, the Court denied relief. The Court held that an
unanimity instruction is only required "when evidence is presented that the defendant has
committed several temporally discrete acts, each of which would independently support a
conviction for the crime charged." Slip Op. page 9, emphasis original.
The Court of Appeals further addressed an issue which it noted is the "novel" issue,
specifically whether reversal is required when one of the alternative factual means of meeting an
element of the charged crime is not supported by sufficient evidence. The Court concluded that
"ifthere are two possible factual grounds for the jury's verdict, one reasonable and the other
unreasonable, we will assume, absent a contrary indication in the record, that the jury based its
verdict on the reasonable ground that is supported by sufficient evidence." Slip Op. page 12.
Reasons Why Review Should be Granted

Review of the Court of Appeals' determination that the evidence was sufficient to support
the possession of the residue on the scale should be granted because the Court of Appeals so far
departed from the accepted and usual course of judicial proceedings as to call for the exercise of
this Court's power of supervision. Specifically, the Court of Appeals based its determination of
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the sufficiency issue on conclusions inconsistent with the evidence presented by the state in the
district court. IAR 118 (b)(4).
Review of the Court of Appeals' determination that there was no fundamental error in
failing to give a unanimity instruction should be granted because the Court decided an issue of
substance not heretofore determined by this Court, JAR 118(b)(1 ), and because the Court of
Appeals decided a question of substance probably not in accord with Supreme Court and Court
of Appeals precedent. JAR 118(b)(2) and (3).

Sufficiency of the Evidence
The Court of Appeals correctly determined that the state did not present sufficient
evidence to support a conviction of possession based upon the methamphetamine found in the
door of the car. But, the Court erroneously determined that the state presented sufficient
evidence to prove possession of the residue on the scale.
Due process requires that no person be convicted except upon proof beyond a reasonable
doubt of every element of the offense. In re Winship, 397 U.S. 358,361 90 S.Ct. 1068, 1071
(1970); Jackson v. Virginia, 443 U.S. 307, 315-6, 99 S.Ct. 2781, 2787 (1979).
In an appeal challenging the sufficiency of the evidence, a guilty verdict will be
overturned when there is not substantial evidence upon which a reasonable trier of fact could
have found that the prosecution sustained the burden of proving the essential elements beyond a
reasonable doubt. State v. Warburton, 145 Idaho 760, 761-2, 185 P.3d 272, 273-4 (Ct. App.
2008), citing State v. Herrera-Brito, 131 Idaho 383, 385, 957 P.2d 1099, 1101 (Ct. App. 1998);
State v. Knutson, 121 Idaho 101, I 04, 822 P .2d 998, 100 I (Ct. App. I 991 ). Evidence is
substantial if a reasonable trier of fact would accept it and rely upon it in detem1ining whether a
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disputed point of fact has been proven. State v. Severson, 147 Idaho 694,712,215 P.3d 414,432
(2008). The appellate court does not substitute its view for that of the trier of fact as to the
credibility of the witnesses, the weight to be given to the testimony, and the reasonable inferences
to be drawn from the evidence. Id., citing Knutson, 121 Idaho at 104,822 P.2d at 1001; State v.
Decker, 108 Idaho 683,684, 701 P.2d 303,304 (Ct. App. 1985). And, the evidence is considered

in the light most favorable to the state. Id., citing Herrera-Brito, 131 Idaho at 385, 957 P.2d at
1101; Knutson, 121 Idaho at 104, 822 P .2d at 1001. However, if the evidence is not sufficient to
support the conviction, the defendant is entitled to an acquittal. Herrera-Brito, supra. See also,
State v. Curry, 153 Idaho 394, 396-97, 283 P.3d 141, 143-44 (Ct. App. 2012).

To establish possession, the state had to establish both that Ms. Southwick knew of the
drugs and had the power and intention to control them. State v. Blake, 133 Idaho 237,242, 985
P.2d 117, 122 (1999); State v. Seitter, 127 Idaho 356,359, 900 P.2d 1367, 1370 (1995).
Constructive possession of a controlled substance exists where a nexus between the accused and
the substance is sufficiently proven so as to give rise to the reasonable inference that the accused
was not simply a bystander, but rather had the power and intent to exercise dominion and control
over the substance. State v. Rogerson, 132 Idaho 53, 58, 966 P.2d 53, 58 (Ct. App. 1998); State
v. Rozajewski, 130 Idaho 644,647, 945 P.2d 1390, 1393 (Ct. App. 1997). Knowledge of the

controlled substance and physical control of the controlled substance must be independently
proved beyond a reasonable doubt, by either circumstantial or direct evidence. Seitter, 127 Idaho
at 360, 900 P.2d at 1371; Rogerson, 132 Idaho at 58, 966 P.2d at 58; Rozajewski, 130 Idaho at
647, 945 P.2d at 1393.
As noted above, the Court of Appeals determined that the evidence was sufficient to
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establish possession of the residue on the scale for four reasons: 1) that Ms. Southwick had
engaged in suspicious conduct by asking whether she was responsible for items in the car as she
did not own it; 2) that even though Ms. Southwick alleged that she had not opened the bag
containing the scale, she knew that the bag contained a scale, and therefore the jury could
conclude that she had opened the bag and seen the residue; 3) the mere presence of the scale,
given scales are often associated with the use and sale of controlled substances, supported an
inference that Ms. Southwick knew that there was residue on it; and 4) the fact that the scale had
been wedged in between the driver's and passenger's seat and was covered with an armrest
allowed an inference that Ms. Southwick had hidden the scale which presumably allowed an
inference that she knew it had residue on it. Slip Op. pages 5-6.
The Court's first reason, that Ms. Southwick's suspicious behavior is evidence of
possession, is based upon an unwarranted and unproven assumption. Ms. Southwick knew that
she had a scale in the car. A scale is evidence of possession of paraphernalia. There was no
evidence to support the assumption that Ms. Southwick's suspicious behavior was based upon
her knowledge of the residue as opposed to just her knowledge of the scale. Without some proof
of her awareness of the residue, there was not sufficient evidence to support her conviction of
possession of the residue. Proof of suspicious behavior without more - without proof of
knowledge of the residue as opposed to the scale alone - is not sufficient proof of knowledge to
support a possession conviction. State v. Blake, supra.
Likewise, the Court's second reason for finding sufficient evidence of possession of the
residue is faulty. The Court concludes, "Although Southwick alleged that she had not opened the
black bag, she knew that it contained a scale, which a reasonable jury could interpret to mean that
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she had opened the bag and saw the methamphetamine residue that covered the scale." Slip Op.
page 5. The Court supports this reason by suggesting a shifting of the burden of proof in
footnote one on page 5. The Court notes that Ms. Southwick's statement that she had been
holding the bag for a friend provided a basis for her knowledge of the scale without her having
ever looked inside the bag, but since Ms. Southwick failed to present any evidence as to the
identity of this friend, the jury could discount the very existence of the friend. The notion that
because Ms. Southwick knew that the bag contained a scale, it would be reasonable to conclude
that she knew the scale was "covered" in residue is both based on an erroneous reading of the
record and is a non sequitur. The state's evidence never indicated that the scale was "covered" in
residue. While Sgt. Hanners stated that the residue was very noticeable, Tr. p. 24, In. 10-11, Jay
Wiggins from the state lab testified that there was a minimal amount of residue on the scale. Tr.
p. 61, In. 20-25. No one testified that the scale was covered in residue. Insofar as the Court's
reasoning rests on a belief that the scale was covered in residue, it is contrary to the record.
Furthermore, the reasoning that because Ms. Southwick knew there was a scale in the bag, she
had to know there was residue is a non sequitur. Knowledge of the general contents of a closed
container does not imply knowledge of everything on or within those contents. And, lastly,
insofar as the Court of Appeals discounts Ms. Southwick's statements regarding holding the bag
for a friend, the Court both shifts the burden of proof, concluding that the jury should have
discounted this because Ms. Southwick did not provide enough independent proof of her claim,
and makes a credibility determination against Ms. Southwick, something that is not to be done in
assessing sufficiency of the evidence. Stale v. Warburton, supra; State v. Knutson, supra.
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Similarly, the Court's reasoning that the mere presence of the scale, given that scales are
often used in drug deals, implied knowledge of the residue is also non sequitur. Not every scale
is used for drug transactions. Not every scale used in a drug transaction is used to weigh
methamphetamine, the drug in question here. And, even those scales that eventually are used for
methamphetamine transactions are at some point new to that task and do not contain residue or
are cleaned after that task and do not contain residue. In the absence of any proof that Ms.
Southwick had actually inspected the scale and seen that it contained residue, there is not
evidence to assume that she knew the scale was contaminated with methamphetamine.
And, lastly, the evidence that the scale was down between the seats does not prove
knowledge of residue on the scale. Ms. Southwick provided a reason, other than the presence of
residue, for putting the scale between the seats - that it was sliding around on the dash board.
The state presented no proof that this was not the reason for putting the scale between the seats.
And, even if a juror was to infer that Ms. Southwick was hiding the scale, as noted above, the
scale itself could be illegal to possess as paraphernalia. That alone was reason for the hiding and the assumption that she also knew that the scale had residue on it does not follow without
some sort of proof that she had seen or been told about the residue. This was the proof the state
did not, and apparently could not, present - that she had ever seen or been told about the residue.
Without that proof, there was not proof of knowledge.
The Court of Appeals' conclusion that there was sufficient evidence of knowledge of the
residue is inconsistent with the evidence presented in the district court. The conclusion is a
departure from the accepted and usual course of judicial proceedings calling for this Court's
exercise of its power of supervision. IAR 118(b)( 4).
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Unanimity Instruction
Ms. Southwick set forth in her Opening and Reply Briefs why the failure to give a
unanimity instruction was fundamental error requiring reversal of the conviction. She
incorporates those briefs in full in this brief. She asks this Court to hold that fundamental error
occurred when the trial court did not instruct the jury that it must unanimously agree as to which
methamphetamine was possessed - the residue on the scale or that hidden in the passenger door.
Ms. Southwick also requests that should this Court not reverse Ms. Southwick's
conviction either because of the lack of sufficient evidence or because of the fundamental error in
failing to give a unanimity instruction that the Court grant review of the novel issue determined
by the Court of Appeals, but not addressed by either party in the briefing or oral arguments.
Specifically, the Court of Appeals determined, for the first time in Idaho, whether reversal is
required when one of the alternative factual means of meeting an element of the charged crime is
not supported by sufficient evidence. Slip Op. p. 10. Relying on Griffin v. United States, 502
U.S. 46 (1991 ), the Court of Appeals concluded that "if there are two possible factual grounds for
the jury's verdict, one reasonable and the other unreasonable, we will assume, absent a contrary
indication in the record, that the jury based its verdict on the reasonable ground that is supported
by sufficient evidence." Slip Op. page 12.
This is a question of substance not previously addressed by this Court and merits this
Court's review. IAR l l 8(b )(1 ).
United States v. Griffin, supra, held that the federal constitutional due process clause

(Amendment V) does not require, in a federal prosecution, that a general guilty verdict in a
multiple-object conspiracy be set aside if the evidence was inadequate to support conviction as to
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one object. The Court specifically declined to address a Sixth Amendment right to jury trial
analysis both because it was not addressed by the parties' briefing and oral arguments and also
because a jury verdict was not denied, but rather was permitted. 502 U.S. at 48-49.

Griffin's analysis has been repeatedly rejected on state law grounds. See e.g., State v.
Jones, 29 P.3d 351,371 (Hawaii 2001) (concluding, upon state constitutional rights to due
process and a unanimous jury, that unanimity is not required where alternative means of
establishing an element of an offense are submitted to the jury, provided that there is no
reasonable possibility that the jury's verdict was based on an alternative unsupported by
sufficient evidence); Commonwealth v. Plunkett, 644 N.E. 2d 833, 837 (Mass. 1996) (rejecting

Griffin on the basis that Massachusetts does not accept the Supreme Court's premise that jurors
will have obviously rejected the theory for which there was no evidentiary support); State v.

Ortega-Martinez, 881 P.2d 231 (Wash. 1994) (rejecting Griffin because defendants in
Washington have a state constitutional right to a unanimous jury verdict); Bloomquist v. State,
914 P.2d 812,819 (Wyo. 1996) (recognizing that a general verdict must be reversed when the
verdict is supportable on one ground but not on the other and when it is impossible to determine
which ground the jury relied upon in reaching its verdict); State v. Timley, 875 P.2d 242, 246
(Kan. 1994) (citing State v. Kitchen, 756 P.2d 105, 109 (Wash. 1988), which states that
unanimity is not required as to the means by which the crime was committed so long as

substantial evidence supports each alternative means); cf State v. Ice, 997 P.2d 737, 741 (Kan.
App. 2000) (distinguishing Griffin where there was strong evidence supporting one theory and
none on another, from a case where evidence of alternative theory was legally insufficient despite
significant testimony and prosecutorial effort); State v. Chapman, 623 A.2d 674, 681-82 (Conn.
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1993) (holding on state constitutional grounds that when the jury, on the basis of the court's
instructions, renders a general verdict that does not specify the statutory alternative on which it
rests, it must be set aside without engaging in a harmless error analysis if the evidence as to
either alternative submitted was insufficient); Thomas v. United States, 806 A.2d 626, 629-30
(D.C. App. 2002) (conviction reversed where jury's note to trial court suggested it was
considering a verdict based on theory without sufficient evidence and court's response did not
disabuse them of the availability of that theory on the facts of the case).
Other cases have adopted the Griffin analysis. See e.g., Atwater v. State, 626 So.2d 1325,
1327-28 n. 1 (Fla. 1993) (citing Griffin with approval), cert. denied, 511 U.S. 1046 (1994);
People v. Guiton, 847 P.2d 45, 53 (Calif. 1993) (harmonizing Griffin with state law, holding that,

on appeal of a conviction by a jury that was presented with alternate legal theories of conviction,
one of which is factually inadequate, the appellate court should affirm the judgment unless a
review of the entire record affirmatively demonstrates a reasonable probability that the jury in
fact found the defendant guilty solely on the unsupported theory).
Idaho has considered Griffin once prior to Ms. Southwick's case. In State v. Enyeart, 123
Idaho 452, 455-56,849 P.2d 125, 128-29 (1993), the Court of Appeals cited Griffin in dicta for
the general rule that when a jury returns a guilty verdict on an indictment charging several acts in
the conjunctive the verdict stands if the evidence is sufficient with respect to any one of the acts
charged. Later, in State v. Cortez, 135 Idaho 561, 564, 21 P.3d 498,501 (Ct. App. 2001), the
Court of Appeals cited Enyeart, without further analysis, for the proposition that a general
verdict is not reversible where one of the possible bases of conviction was unsupported by
sufficient evidence.
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Idaho has never addressed the question of whether Griffin's analysis applies to our state
constitution's guarantees of due process and of a unanimous jury verdict. Idaho Const. Art. I,§§
7 and 13. It should be noted that the federal constitution does not guarantee a unanimous verdict.

Apodaca v. Oregon, 406 U.S. 404,406 (1972). However, Idaho, like Washington, does
guarantee unanimity under its state constitution. Idaho Const. Art. I, § 7; Wash. Const. Art. I, §
21. See also ICR 31 requiring unanimous jury verdict. Washington has rejected Griffin on the
basis of its state constitutional right to a unanimous jury verdict. Ortega-Martinez, supra. Idaho
should do likewise.
Review should be accepted in Ms. Southwick's appeal to determine as a matter of first
impression whether the state constitutional right to a unanimous jury verdict and to due process
require reversal of her conviction given that the evidence was insufficient to prove one of the
means presented to support the elements of the offense of possession. She submits that the Court
of Appeals was in error when it determined that when there are two possible factual grounds for
the jury's verdict, one reasonable and the other unreasonable, the appellate court will assume,
absent a contrary indication in the record, that the jury based its verdict on the reasonable ground
that is supported by sufficient evidence. This determination is in conflict with the state
constitutional guarantees of a unanimous jury verdict and due process.

Conclusion
For the reasons set forth above and in the Opening and Reply Briefs, Ms. Southwick
requests that this Court accept review and reverse her conviction.
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Respectfully submitted this !J..fday of January, 2015.

Deborah Whipple
Attorney for Tami Southwick
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IN THE COURT OF APPEALS OF THE STATE OF IDAHO
Docket No. 40855
STATE OF IDAHO,
Plaintiff-Respondent,
v.

TAMI MARIE SOUTHWICK,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

2014 Opinion No. 100
Filed: December 3, 2014
Stephen W. Kenyon, Clerk

Appeal from the District Court of the Fifth Judicial District, State of Idaho, Twin
Falls County. Hon. G. Richard Bevan, District Judge.
Judgment of conviction for possession of methamphetamine, affirmed.
Nevin, Bertjamin, McKay & Bartlett, LLP; Deborah Whipple, Boise, for
appellant. Deborah Whipple argued.
Hon. Lawrence G. Wasden, Attorney General; Russell J. Spencer, Deputy
Attorney General, Boise, for respondent. Russell J. Spencer argued.
MELANSON, Judge
Tami Marie Southwick appeals from her judgment of conviction for possession of
methamphetamine. Specifically, she argues that there was insufficient evidence to show that she
had knowledge and control of the controlled substances hidden in her vehicle and that the district
court committed fundamental error by failing to give a unanimity jury instruction.

For the

reasons set forth below, we affirm.

I.
FACTS AND PROCEDURE
Southwick was stopped for having an expired vehicle registration. During the initial
contact, the officer discovered that the vehicle was registered and insured under another person's
name; however, Southwick claimed that the vehicle, which she had obtained a few months prior,
was hers and that she had failed to register and insure the vehicle in her name. The officer asked
Southwick and her passenger whether there were any drugs or paraphernalia in the vehicle.

Southwick gave a quick negative response regarding marijuana, but provided a more drawn-out,
negative response regarding methamphetamine. The officer became suspicious and called for a
drug dog. After the officer returned to his vehicle, he noticed the passenger making furtive
movements from side to side in Southwick's vehicle.
The drug dog arrived while the officer was completing a citation for the expired
registration and lack of proof of insurance. The officers had Southwick, her passenger, and their
two dogs exit the vehicle.

As she was exiting the vehicle, Southwick made the following

unsolicited statement: "Because this is not my car, I'm not responsible for anything in the car,
correct?" Southwick had, only moments before, stated that she owned the vehicle, which was
confirmed with the previous owner.

During an exterior sniff of the vehicle, the drug dog

positively alerted to the passenger door.
The passenger then asked whether it was illegal to possess scales.

The passenger

subsequently revealed that a digital scale was located between the front seats. While searching
the vehicle, officers discovered the scale inside a black, zippered case wedged between the
driver's and passenger's seats. A white powder residue visible on the surface of the scale tested
positive for methamphetamine. Additionally, inside the passenger door where the drug dog
alerted, officers found a baggie of methamphetamine. Southwick then admitted that she knew
the scale was in the vehicle because she was holding it for a friend and had placed it in between
the seats to prevent it from sliding around on the dashboard.
Southwick was charged with possession of methamphetamine, LC. § 37-2732(c)(l). She
was found guilty by a jury and sentenced by the district court to a unified term of six years, with
a minimum period of confinement of three years. Southwick appeals.
II.

ANALYSIS

Southwick argues that the evidence presented at trial was insufficient to prove beyond a
reasonable doubt possession of either the residue on the scale or the baggie in the door.
Additionally, she contends that the district court committed fundamental error by failing to give
a unanimity instruction to the jury that would have required it to specify upon which act of
possession the verdict was based. The state responds that there was sufficient evidence to prove
possession and that a special unanimity instruction was not required in this circumstance.

2

A.

Sufficiency of the Evidence
Appellate review of the sufficiency of the evidence is limited in scope. A finding of guilt

will not be overturned on appeal where there is substantial evidence upon which a reasonable
trier of fact could have found that the prosecution sustained its burden of proving the essential
elements of a crime beyond a reasonable doubt. State v. Herrera-Brito, 131 Idaho 383, 385, 957
P.2d 1099, 1101 (Ct. App. 1998); State v. Knutson, 121 Idaho 101, 104, 822 P.2d 998, 1001 (Ct.
App. 1991 ). We will not substitute our view for that of the trier of fact as to the credibility of the
witnesses, the weight to be given to the testimony, and the reasonable inferences to be drawn
from the evidence. Knutson, 121 Idaho at 104, 822 P.2d at 1001; State v. Decker, 108 Idaho 683,
684, 701 P.2d 303, 304 (Ct. App. 1985). Moreover, we will consider the evidence in the light
most favorable to the prosecution. Herrera-Brito, 131 Idaho at 385,957 P.2d at 1101; Knutson,
121 Idaho at 104, 822 P.2d at 1001. Substantial evidence may exist even when the evidence
presented is solely circumstantial or when there is conflicting evidence. State v. Severson, 147
Idaho 694, 712, 215 P.3d 414, 432 (2009); State v. Stevens, 93 Idaho 48, 50-51, 454 P.2d 945,
947-48 (1969). In fact, even when circumstantial evidence could be interpreted consistently with
a finding of innocence, it will be sufficient to uphold a guilty verdict when it also gives rise to
reasonable inferences of guilt. Severson, 147 Idaho at 712, 215 P.3d at 432; State v. Slawson,
124 Idaho 753, 757, 864 P.2d 199,203 (Ct. App. 1993).
Possession may be either actual or constructive. State v. Segovia, 93 Idaho 594, 598,
468 P.2d 660, 664 (1970); State v. Garza, 112 Idaho 778, 784, 735 P.2d 1089, 1095 (Ct. App.
1987).

In order to prove constructive possession, knowledge and control of the controlled

substance must each be independently proven beyond a reasonable doubt by either circumstantial
or direct evidence. State v. Seitter, 127 Idaho 3 56, 360, 900 P .2d 1367, 13 71 (1995); State v.

Rozajewski, 130 Idaho 644, 647, 945 P.2d 1390, 1393 (Ct. App. 1997); see also State v.
Betancourt, 151 Idaho 635,638,262 P.3d 278,281 (Ct. App.2011). Constructive possession of
a controlled substance exists where a nexus between the accused and the substance is sufficiently
proven so as to give rise to the reasonable inference that the accused was not simply a bystander
but, rather, had the power and intent to exercise dominion and control over the substance.

Rozajewski, 130 Idaho at 647, 945 P.2d at 1393; Garza, 112 Idaho at 784, 735 P.2d at 1095.
However, constructive possession cannot be inferred from the mere fact that the
defendant occupied, with a passenger, the vehicle in which the drugs were seized. State v.

Burnside, 115 Idaho 882, 885, 771 P.2d 546, 549 (Ct. App. 1989); see also State v. Gomez, 126
Idaho 700, 706, 889 P.2d 729, 735 (Ct. App. 1994). Indeed, where joint occupancy is involved,
substantial evidence must exist establishing the guilt of each defendant, not merely the collective
guilt of both; proximity alone will not suffice as proof of possession. Garza, 112 Idaho at 78485, 735 P .2d at 1095-96. Circumstantial evidence, other than the mere fact of possession, may
be used to find the requisite knowledge and control. State v. Groce, 133 Idaho 144, 152, 983
P.2d 217,225 (Ct. App. 1999). This can include, for example: the manner in which the drug
was wrapped, stored, or carried; attempts to conceal, dispose of, or destroy the contraband;
attempts to avoid detection or arrest; the presence of drug paraphernalia; the possession of other
contraband or cutting agents; indications that the defendant was under the influence of drugs; the
presence of fresh needle marks; as well as the proximity, accessibility, and location of the
contraband. Id.
In this case, metharnphetamine residue was found on a scale hidden in between the
driver's and passenger's seat of Southwick's vehicle, and a baggie of methamphetamine was
found hidden inside the passenger door. Southwick contends that the state failed to provide
sufficient evidence of her knowledge and control of the methamphetarnine in either instance.
1.

Residue

Southwick argues that the state failed to present evidence of both her knowledge and
control over the methamphetamine residue on the scale. As to knowledge, Southwick asserts
that, although the state presented evidence that she knew that a black, zippered bag containing
the scale was in the vehicle, the state failed to present any evidence that she knew of the
methamphetamine residue on the scale.
Control of the premises in which the drugs are found has often been used to infer
knowledge. State v. Warden, 97 Idaho 752, 754, 554 P.2d 684, 686 (1976). However, such an
inference cannot be made, absent other circumstances, where the accused does not have
exclusive possession of the premises. State v. Blake, 133 Idaho 237,242,985 P.2d 117, 122
(1999); Warden, 97 Idaho at 754, 554 P.2d at 686.
Here, the state did not rely solely on Southwick's presence in the vehicle in close
proximity to the methamphetamine residue on the scale to prove knowledge. At trial, an officer
testified that Southwick had admitted to knowing the scale was in the vehicle. Fmiher, the
officer testified regarding Southwick's unsolicited statement that she was not responsible for
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anything in the vehicle because she did not own it, despite Southwick' s insistence just moments
prior that she owned the vehicle, which was confirmed by the previous owner. This suspicious
conduct occurred only after Southwick learned that her vehicle would be searched. A reasonable
jury could interpret this as being indicative of her knowledge of the controlled substances in the
vehicle, including the methamphetamine residue on the scale. Indeed, suspicious behavior by an
individual upon learning of an imminent search is a circumstance that can link him or her to
drugs found in a vehicle in which that person is not the sole occupant. See State v. Greene, 100
Idaho 464, 466, 600 P .2d 140, 142 (1979) (stating that suspicious behavior by a suspect who
becomes aware of a law enforcement officer's presence is a circumstance that can link the
suspect to drugs found on premises of which the suspect is in nonexclusive possession).
Moreover, one officer testified that the scale could not be identified as such while in the black,
zippered bag. Although Southwick alleged that she had not opened the black bag, she knew that
it contained a scale, which a reasonable jury could interpret to mean that she had opened the bag
and saw the methamphetamine residue that covered the scale. 1 The very presence of the digital
scale, which is often associated with the use and sale of controlled substances, 2 also supports an

Southwick told the officers that she was holding the scale for a friend, which provided an
alternative basis for her knowledge that the black bag contained a scale. However, the jury could
reasonably discount the very existence of this friend, as Southwick was unable to provide any
identifying information for the alleged individual when pressed by police.
2

See, e.g., State v. Hansen, 138 Idaho 791, 794, 69 P.3d 1052, 1055 (2003) (noting that
digital scale was "paraphernalia associated with meth production"); Blake, 133 Idaho at 239, 985
P.2d at 119 (noting that the search of a vehicle uncovered "methamphetamine, a scale, and other
paraphernalia"); State v. Gamble, 146 Idaho 331, 342, 193 P.3d 878, 889 (Ct. App. 2008)
(including presence of digital scale as evidence supporting various drug charges); State v.
Thompson, 143 Idaho 155, 159, 139 P.3d 757, 761 (Ct. App. 2006) (noting that the presence of
scales along with packaging material and baggie of methamphetamine was one of "many items
indicating drug use"); State v. Thorpe, 141 Idaho 151, 153, 106 P.3d 477, 479 (Ct. App. 2004)
(noting that a search revealed "scales and other drug paraphernalia"); State v. Green, 136 Idaho
553,558, 38 P.3d 132, 137 (Ct. App. 2001) (including scales a part of "paraphernalia associated
with drug production and drug use"); State v. Devore, 134 Idaho 344, 349, 2 P.3d 153, 158 (Ct.
App. 2000) (noting that "a scale and other [drug] paraphernalia" were found during a search in
addition to methamphetamine); State v. Rogerson, 132 Idaho 53, 55, 966 P.2d 53, 55 (Ct. App.
1998) (stating that "scales and other drug paraphernalia" were found during a search); State v.
Sorbel, 124 Idaho 275, 279, 858 P.2d 814, 818 (Ct. App. 1993) (listing scales as an item
"connected with drug dealing"); State v. Hocker, 115 Idaho 544, 546, 768 P.2d 807, 809 (Ct.
App. 1989) (indicating that the presence of scales supported charge of possession of marijuana
with intent to distribute).
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inference that Southwick knew of the scale and its use with metharnphetarnine, especially
considering that other methamphetamine was found in the vehicle. Finally, the scale was found
wedged in between the driver's and passenger's seats and was covered by an armrest, allowing
for the reasonable inference that Southwick hid the scale there to prevent its discovery. From
this evidence, a reasonable jury could find that the prosecution proved beyond a reasonable
doubt that Southwick was aware of the metharnphetarnine residue on the scale.
As to control, Southwick argues that there was no evidence establishing that she had the
power and intent to control the metharnphetarnine residue on the scale. She relies on Burnside
for support, but her reliance is misplaced. In Burnside, officers found psilocybin mushrooms in a
search of Burnside's vehicle, which had recently been occupied by Burnside and a passenger. At
Burnside's trial, the passenger testified that he, not Burnside, owned the mushrooms. The state
presented no other evidence of Burnside's control of the mushrooms. This Court held that there
was insufficient evidence to prove that Burnside had control over the mushrooms in light of the
testimony of sole ownership by another individual and the lack of any other evidence indicating
Burnside's ownership or control. Id. at 885, 771 P.2d at 549.
Here, no such exculpatory testimony occurred.

On the contrary, the state presented

substantial evidence showing Southwick's power and intent to control the metharnphetarnine
residue on the scale, including her suspicious statements, her admitted physical possession and
handling of the scale in placing it between the seats, and the evidence supporting a reasonable
inference that she had opened the black, zippered bag and knew of the metharnphetarnine residue
on the scale. Accordingly, the state presented sufficient evidence for the jury to reasonably infer
that Southwick was not simply a bystander but, rather, had both knowledge of and the power and
intent to control the methamphetarnine residue on the scale.
2.

Baggie

We next review whether there was sufficient evidence of Southwick's knowledge and
control of the baggie found inside the passenger door of her vehicle.

The only evidence

connecting Southwick to the baggie was her statement to the officer made as soon as it was clear
the vehicle would be searched and her several months of ownership of the vehicle, both of which
suggest that she may have known that the baggie of methamphetamine was in the door.
However, little evidence was presented to establish that Southwick had the power and intent to
control the baggie of methamphetamine found in the passenger door aside from her nonexclusive
6

possession of the vehicle in which the baggie was found. Constructive possession cannot be
inferred from the mere fact that Southwick occupied, with a passenger, the vehicle in which the
drugs were seized. See id at 885, 771 P.2d at 549. Although the location of the baggie inside
the door could suggest that the baggie had been hidden there, it could also support the inference
that the baggie was already inside the door when Southwick obtained the vehicle a few months
prior and had failed to notice it. Moreover, the baggie could have been placed in the door by
Southwick's passenger without her knowledge or consent, as suggested by the furtive
movements of the passenger witnessed by the officer during the stop. As a result, the evidence
presented is insufficient to allow a reasonable juror to find that the state met its burden of
proving knowledge and control of the baggie beyond a reasonable doubt.
Despite there being insufficient evidence to support Southwick's possession of the baggie
of methamphetamine found inside the passenger door, there was sufficient evidence to support
Southwick's possession of the methamphetamine residue on the scale. To meet the element of
possession, the state was required to prove that Southwick had knowledge and control of a
controlled substance, not that Southwick possessed both the scale residue and the baggie. The
state provided sufficient evidence of Southwick' s possession of the methamphetamine residue on
the scale to allow a reasonable jury to find beyond a reasonable doubt that the state had met its
burden for that element. As a result, substantial evidence supported the jury's finding of guilt.
B.

Unanimity Jury Instruction

Southwick argues that, even if there was sufficient evidence to support the verdict, the
district court erred by failing to give a unanimity jury instruction. This, she claims, is because
the charge of possession of methamphetamine could be supported by either possession of the
baggie of methamphetamine or possession of the methamphetamine residue on the scale, so the
jury should have been instructed that it must unanimously agree on the specific act constituting
the charged offense.

Moreover, she asserts that she was prejudiced because, without the

unanimity instruction, there is a reasonable possibility that the entire jury was not convinced that
she possessed either the baggie or the residue, depriving her of a unanimous verdict.
Whether the jury has been properly instructed is a question of law over which we
exercise free review.

Severson, 147 Idaho at 710, 215 P.3d at 430.

When reviewing jury

instructions, we ask whether the instructions as a whole, and not individually, fairly and
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accurately reflect applicable law. State v. Bowman, 124 Idaho 936, 942, 866 P.2d 193, 199 (Ct.
App. 1993).
Southwick did not object to the lack of a unanimity instruction at trial. Ordinarily, a
party may not claim that a jury instruction was erroneous unless the party objected to the
instruction prior to the start of jury deliberations.

I.C.R. 30(b ).

However, even without a

contemporaneous objection at trial, claims of instructional error may be reviewed for the first
time on appeal under the fundamental error doctrine. See State v. Anderson, 144 Idaho 743, 74849, 170 P.3d 886, 891-92 (2007); State v. Hansen, 148 Idaho 442, 444, 224 P.3d 509, 511 (Ct.
App. 2009). This requires the defendant to persuade the appellate court that: (1) the alleged
error violates one or more of the defendant's unwaived constitutional rights; (2) the alleged error
is clear or obvious without the need for reference to any additional information not contained in
the appellate record; and (3) there is a reasonable possibility that the alleged error affected the
outcome of the trial proceedings. State v. Perry, 150 Idaho 209,226,245 P.3d 961, 978 (2010).
Idaho law requires a trial court to instruct a jury that, in order to convict a defendant, it
must unanimously agree on the defendant's guilt. IDAHO CONST. art. I,§ 7; I.C. §§ 19-2316 and
19-2317; State v. Adamcik, 152 Idaho 445, 474, 272 P.3d 417, 446 (2012); Severson, 147 Idaho
at 711, 215 P.3d at 431. Such an instruction was given here. An instruction that the jury must
unanimously agree on the underlying facts giving rise to the offense, however, is generally not
required. Adamcik, 152 Idaho at 474, 272 P.3d at 446; Severson, 147 Idaho at 711, 215 P.3d at
431; State v. Nunez, 133 Idaho 13, 19,981 P.2d 738,744 (1999); see also Schadv. Arizona, 501
U.S. 624, 631 (1991) ("We have never suggested that in returning general verdicts ... jurors
should be required to agree upon a single means of commission."). Indeed, there is no unanimity
requirement for the underlying facts that establish the elements of the crime, even when facts
supporting alternative means of establishing an element exist. See Severson, 147 Idaho at 71112, 215 P.3d at 431-32 (holding that the jury could have found that Severson had murdered his
wife by suffocating her, overdosing her, or both); Nunez, 133 Idaho at 19, 981 P.2d at 744
(holding that a district court did not err in deciding not to instruct the jury that it must
unanimously agree on the underlying act giving rise to a misuse of public monies charge);
Downing v. State, 136 Idaho 367, 372-73, 33 P.3d 841, 846-47 (Ct. App. 2001) (concluding that

a defendant charged with lewd conduct involving manual-genital and/or genital-genital contact
was not entitled to a specific unanimity instruction because the prohibited acts were merely
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alternative means by which the defendant may be held criminally liable). To require unanimous
factual findings would ignore that different jurors may be persuaded by different pieces of
evidence, even though they agree upon the bottom line. Schad, 501 U.S. at 631-32; Severson,
147 Idaho at 711, 215 P.3d at 431.

Thus, in cases involving alternative means of meeting

statutory elements, the jury need only agree upon the bottom line. See State v. Shackelford, l 50
Idaho 355,377,247 P.3d 582,604 (2010); Severson, 147 Idaho at 712,215 P.3d at 432.
An exception to this general principle applies in cases where it appears that there is a
genuine possibility of jury confusion or that a conviction may occur as the result of different
jurors concluding that the defendant committed different criminal acts. State v. Gain, 140 Idaho
170, 172, 90 P.3d 920, 922 (Ct. App. 2004). Only when evidence is presented that the defendant
has committed several temporally discrete acts, each of which would independently support a
conviction for the crime charged, should the trial court instruct the jury that it must unanimously
agree on the specific incident constituting the offense in each count, regardless of whether the
defendant requests such an instruction. Severson, 147 Idaho at 711, 215 P.3d at 431; State v.

Molen, 148 Idaho 950, 957-58, 231 P.3d 1047, 1054-55 (Ct. App. 2010); Gain, 140 Idaho at 17273, 90 P.3d at 922-23; State v. Montoya, 140 Idaho 160, 167-68, 90 P.3d 910, 917-18 (Ct. App.
2004); Miller v. State, 135 Idaho 261, 266-68, 16 P.3d 937, 942-44 (Ct. App. 2000).
Alternatively,jury unanimity may be protected by the state's election of the incident upon which
it will rely for the conviction. Gain, 140 Idaho at 172-73, 90 P.3d at 922-23.
Whether a course of criminal conduct constitutes a single or multiple offenses requires an
inquiry into the circumstances of the conduct and consideration of the intent and objective of the
actor. State v. Bush, 131 Idaho 22, 33-34, 951 P.2d 1249, 1260-61 (1997); State v. Major, 111
Idaho 410, 414, 725 P.2d 115, 119 (1986). Indeed, we must ask whether there was "a distinct
union of mens rea and actus reus separated by a discrete period of time and circumstance from
any other such similar incident" for each of the alleged acts of possession. Miller, 135 Idaho at
268, 16 P.3d at 944; see also Severson, 147 Idaho at 701,215 P.3d at 431.
Here, Southwick was charged with a single count of possessing a controlled substance on
a single date, at a single time, and in a single location. The criminal complaint did not specify
the means by which that possession occurred. Instead, the state presented evidence regarding
possession of the methamphetamine residue on the scale and the baggie of methamphetamine
found inside the passenger door. The record does not indicate that there was a distinct union of
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mens rea and actus reus separated by a discrete period of time or circumstance for the two
alleged acts of possession. These acts occurred at the same time and in the same location; where
the controlled substance was stored in that location (the passenger compartment of Southwick's
vehicle) is not alone dispositive of whether the acts constituted independent crimes, as we look at
all of the circumstances and Southwick's apparent intent and objective.

Thus, under the

circumstances present here, the acts were not separate and distinct incidents of criminal conduct,
but alternative factual means by which the element of possession could be proved. The jury was
instructed that it had to unanimously agree upon the "bottom line" of Southwick's possession of
a controlled substance at a single time and in a single location; a specific unanimity instruction
was not required under these circumstances. As a result, Southwick has failed to establish a clear
violation of her constitutional rights resulting from the lack of a unanimity jury instruction, as
this case only involved alternative means, not multiple incidents of criminal conduct.
However, this does not conclude our analysis. Only one of the means of possession--the
residue on the scale--was supported by sufficient evidence. Although not addressed by either
party, this case presents the novel issue of whether reversal is required when one of the
alternative factual means of meeting an element of the charged cnme 1s not supported by
sufficient evidence. This Court has previously addressed a similar issue of whether a new trial
was required when a jury is instructed on alternative conjunctive statutory elements and there is
insufficient evidence to support one or more of the alternative elements. See State v. Cortez, 135
Idaho 561, 21 P.3d 498 (Ct. App. 2001); State v. Enyeart, 123 Idaho 452, 849 P.2d 125 (Ct. App.
1993). In Enyeart, we adopted the reasoning of the United States Supreme Court in Griffin v.

United States, 502 U.S. 46, 56-60 (1991), which held that, when a jury returns a general guilty
verdict on an indictment that charges several acts in the conjunctive, the verdict is not reversible
if there is sufficient evidence to support at least one of the acts. Enyeart, 123 Idaho at 455-56,
849 P.2d at 128-29. Although the case here involves alternative underlying factual means of
meeting the single statutory element of possession instead of alternative statutory elements, we
conclude that the reasoning in Griffin is equally applicable.
In Gr[fjin, the defendant was charged with one count of conspiracy, which was alleged to
have had two objects. Although there was sufficient evidence to connect the defendant to the
first object, testimony anticipated by the state from one of its witnesses did not materialize, so
the evidence did not connect the defendant to the second of the alleged objects. The defendant
IO

requested--but was refused--what essentially amounted to a unanimity instruction as to the object
upon which the jury based its verdict if finding the defendant guilty. Instead, the instructions
permitted the jury to return a guilty verdict based on either object. The jury returned a general
guilty verdict on the conspiracy charge. Griffin, 502 U.S. at 47-49.
On appeal, Griffin argued that, where there was insufficient evidence to support one of
the two objects of the conspiracy charge, the conviction had to be reversed. This was based
primarily on Griffin's interpretation of two cases--Stromberg v. California, 283 U.S. 359 (1931)
and Yates v. United States, 354 U.S. 298 (1957).

However, the Court rejected Griffin's

arguments, stating:
Petitioner cites no case, and we are aware of none, in which we have set aside a
general verdict because one of the possible bases of conviction was neither
unconstitutional as in Stromberg, nor even illegal [due to being time barred] as in
Yates, but merely unsupported by sufficient evidence. If such invalidation on
evidentiary grounds were appropriate, it is hard to see how it could be limited to
those alternative bases of conviction that constitute separate legal grounds; surely
the underlying principle would apply equally, for example, to an indictment
charging murder by shooting or drowning, where the evidence of drowning
proves inadequate.

Griffin, 502 U.S. at 56.
Thus, the Griffin Court drew a distinction between a mistake about the law, which
generally requires reversal, and a mistake concerning the weight or the factual import of the
evidence, which does not require reversal when another valid basis for conviction exists. It
concluded:
Jurors are not generally equipped to determine whether a particular theory of
conviction submitted to them is contrary to law--whether, for example, the action
in question is protected by the Constitution, is time barred, or fails to come within
the statutory definition of the crime. When, therefore, jurors have been left the
option of relying upon a legally inadequate theory, there is no reason to think that
their own intelligence and expertise will save them from that error. Quite the
opposite is true, however, when they have been left the option of relying upon a
factually inadequate theory, since jurors are well equipped to analyze the
evidence.
Id at 59 (citation omitted).

As noted by the Griffin Court, analyzing evidence and determining the facts underlying a
criminal charge are functions fittingly within the expertise of juries. Deference to this reality
results in the limited scope of appellate review of the sufficiency of the evidence. We review the
entire record in the light most favorable to the prosecution to determine whether there is
ll

substantial evidence upon which a reasonable trier offact could have found that the prosecution
sustained its burden of proving the essential elements of a crime beyond a reasonable doubt.

Herrera-Brito, 131 Idaho at 385, 957 P.2d at 1101; Knutson, 121 Idaho at 104, 822 P.2d at 1001.
Indeed, we assume that the trier of fact is reasonable unless the record indicates otherwise. This
applies equally when the jury is instructed on alternative statutory elements or when the jury is
instructed on a single element, but receives alternative underlying factual means of meeting that
element, as occurred here. Thus, if there are two possible factual grounds for the jury's verdict,
one reasonable and the other unreasonable, we will assume, absent a contrary indication in the
record, that the jury based its verdict on the reasonable ground that is supported by sufficient
evidence.

As previously discussed, the state presented sufficient evidence upon which a

reasonable trier of fact could find that Southwick had constructive possession of the
methamphetamine residue on the scale. There is also no indication that the jury based its verdict
on an unsupported factual ground. Thus, the verdict stands as valid. As a result, Southwick has
failed to establish a clear violation of her right to a unanimous verdict resulting from the lack of a
unanimity instruction.

III.
CONCLUSION
Although there was insufficient evidence to establish that Southwick possessed the
baggie of methamphetamine found inside the passenger door of her vehicle, there was sufficient
evidence to establish her possession of the methamphetamine residue found on the scale hidden
between the driver's and passenger's seats.

Additionally, Southwick failed to establish

fundamental error through violation of her right to a unanimous verdict because possession of the
scale residue and the baggie did not constitute independent criminal conduct, but merely
alternative means of meeting the element of possession--one of which was supported by
sufficient evidence.

Accordingly, Southwick's judgment of conviction for possession of a

controlled substance is affirmed.
Judge LANSING and Judge GRATTON, CONCUR
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